Florida Journal of International Law
Volume 12

Issue 2

Article 5

June 1998

Introduction of the Euro: What Will be the Effect on Existing
International Contracts?
Lori Klumpp

Follow this and additional works at: https://scholarship.law.ufl.edu/fjil

Recommended Citation
Klumpp, Lori (1998) "Introduction of the Euro: What Will be the Effect on Existing International Contracts?,"
Florida Journal of International Law: Vol. 12: Iss. 2, Article 5.
Available at: https://scholarship.law.ufl.edu/fjil/vol12/iss2/5

This Article is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in Florida Journal of International Law by an authorized editor of UF Law Scholarship Repository. For
more information, please contact kaleita@law.ufl.edu.

Klumpp: Introduction of the Euro: What Will be the Effect on Existing Int

INTRODUCTION OF THE EURO: WHAT WILL BE THE EFFECT
ON EXISTING INTERNATIONAL CONTRACTS?
Lori Klumpp*
I.

INTRODUCTION ..................................

341

II.

HISTORY ........................................

342

III.

APPLYING THE EXISTING FRAMEWORK FOR
INTERNATIONAL COMMERCIAL CONTRACTS

IV.

.........

A. Modern Legislative Acts to Ensure the
Continuity of Contracts ......................
B. Examinationof Applicable ContractLaw ........

345
347

IMPLICATIONS UNDER EXISTING LAW
CAUSED BY THE INTRODUCTION OF THE EURO

350

.........

A. Types ofAgreements Affected by the
Introductionof the Euro ......................
B. Euro Conversion Methodology .................
V.

OPINIONS ON HOW TO DEAL WITH CURRENCY
VALUATION ISSUES ...............................

A. JudicialApproach to Arising Legal Issues ........
B. Anticipatory Measures Designed to
Prevent Valuation Problems ...................
VI.

344

350
351
352
353
355

CONCLUSION .................................... 356

I. INTRODUCTION

Globalization of the world's markets is occurring at an amazing speed.
The integration of economic systems requires a reexamination of current
rules and procedures. Presently, the United Nations Convention on
Contracts for the International Sale of Goods (CISG) is the primary
governing source for international commercial transactions between
member states.' However, the introduction of the euro as the new standard
of currency in the Western European market raises new issues regarding
This note is dedicated to Morn, Dad, Nicole, and Bret for your patience and your support.
1. See United Nations Convention on Contracts for the International Sale of Goods, Date,
Official Records, Annex I, at 178-90, U.N. Doc. A/CONF.97/1 8 (1980); 52 Fed. Reg. 6264 (1987)
[hereinafter CISGI.
*
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the enforcement of a commercial contract. 2
This Note will focus on three issues raised by the application of the
new currency standard to existing commercial contracts. First, whether a
court should enforce a contract when the parties denominated the price in
a currency that is now obsolete. Second, if the contract is still enforceable,
whether a court should substitute its judgment to achieve a more fair and
equitable result. Third, what anticipatory measures are available to
contracting parties to avoid undesirable results and how effective these
measures are. The CISG has taken the view that in order to meet its goal
of uniformity, contracts must be enforced strictly according to their terms
if the terms are mutually agreed upon in a common understanding between
the parties at the time the contract is formed.3 This Note will focus solely
on international contracts affected by the adoption of the euro currency.
II. HISTORY

The euro, the future unified currency of the European Union (EU), will
eventually replace Member States' currencies.' The transition to one
currency is set to take place between the years 1999 and 2002 and is the
culmination of the three stage plan of the Economic and Monetary Union
(EMU).' The EMU is part of a larger effort to promote unity and
integration of the European States. 6 This effort was first expressed after
World War II when the original member states' agreed to amend existing
treaties to form a community to prevent further conflicts The EU

2. The actual date ofconversion was January ], 1999. See also Calendar: What Will Happen
and When (visited Oct. 4, 1999) <http://europa.eu.int/euro/html/entry.html> (listing updated dates
for the introduction of the single currency).
3. See CISG, supra note 1, Preamble (noting that "uniform" rules for international
contracting "would ... promote the development of international trade"). Id.; see also CISG, supra
note 1, art. 7(l) (In interpretating the Convention, "regard is to be had... to the need to promote
uniformity in its application .... "). Id.
4. See TREATY ESTABLISHING THE EUROPEAN COMMUNITY, Feb. 7, 1992, O.J. © 224) 1
(1992), [1992] 1 C.M.L.R. 573 (1992) [hereinafter EC TREATY].
5. See generally TOMMASO PADOA-SCHIOPPA, THE ROAD TO MONETARY UNION IN NOTHING
EUROPE 118-19 (1994).
6. EC TREATY supra note 4, art. 2.

7. France, Germany, Italy, Belgium, Netherlands, and Luxembourg were the original six
members of the Union at its creation in the 1950s. See GEORGE A. BERMANN et al., CASES AND
MATERIALS ON EUROPEAN COMMUNITY LAW 5 (1993).

8. These treaties include: Treaty Establishing the European Coal and Steel Community, Apr.
18, 1951, 261 U.N.T.S. 140, as amended, Treaty Establishing the European Community (EC
Official Pub. Off. 1987); Treaty Establishing the European Economic Community, Mar. 25, 1957,
298 U.N.T.S. 11, as amended, Treaties Establishing the European Communities (EC Official Pub.
Off. 1987); Treaty Establishing the European Atomic Energy Community, Mar. 25, 1957, 298
U.N.T.S. 167, as amended, Treaties Establishing the European Communities (EC Official Pub. Off.
1987).
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emerged in 1993, when Member States ratified the Maastricht Treaty. 9 An
economic
union with a single currency is the final accomplishment of the
0
plan.'
The plan will take place in three stages."' The first stage took place
from 1989 to 1993 and focused on eliminating obstacles to economic
integration such as controls on the free movement of capital. 2 Once these
obstacles were removed, the stage was set for the process of economic
convergence.' 3 The second stage commenced on January 1, 1994, as
specified by Article 109e of the EC Treaty.' 4 The Member States began
working cooperatively toward the economic requirements to establish
union. 5 This was facilitated by the creation of the European Monetary
Institute (EMI), which was a formal cooperation and control mechanism
for European monetary policy. 6 The EMI helped Member States attain a
suitable financial position to progress to the third stage.' Once an
individual Member State meets the eligibility requirements, it may enter
the third stage which began on January 1, 1999.8 At that time, a structure
known as the European Central Bank (ECB) replaced the EMI and
established an exchange rate of the former currencies against the euro and
financial institutions began using the euro as the new currency.'9 The third
stage will last up to three years. This will allow sufficient time to issue
hard currency, adjust computerized cash machines, vending machines,
etc. 2

9. See EC TREATY, supra note 4, at Preamble.
10. See id art. 3a.
I1. See PADOA-SCHIOPPA, supra note 5, at 118-19.
12. See Council Directive 88/361 to Implement Article 67, 1988 O.J. (L 178) art. 1, 6
(directing Member States to remove restrictions ofn capital movement by July 1, 1990).
13. See PADOA-SCHIOPPA, supra note 5, at 119.
14. EC TREATY, supra note 4, art. 109e (providing steps for Member States to decentralize
regulations).
15. See id.
16. See id. art. 109f ("At the start of the second stage, a European Monetary Institute... shall
be established and take up its duties .... ). Id.
17. See id.
18. See id. art. 109j(3)-(4) (dictating the procedures for entering into the third stage): (1) each
Member State's annual inflation and long-term interest rates must be close to that of the three best
performing Member States, (2) each Member State's fiscal budget must not be excessive, (3) each
Member State must not have devalued its currency under the Exchange Rate Mechanism, (4) the
durability of the member states participation in the European monetary system must be reflected
in long term interest rates. See id.
19. See id. art. 1091(2)-(4) (providing that a unanimous vote of the European Council will fix
conversion rates for former currencies).
20. See Damien Levie & Jan Meyers, Legal Framework: The Introduction of the Euro:
Overview ofthe Legal Framework and Selected Legal Issues, 4 COLUM. J.EUR. L. 321,327(1998).
21. See id. (listing technology affected by the introduction of the euro).
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During the transition to the euro, national currencies will remain in
circulation as sub-units of the euro until actual euro coins and bank notes
become available to the general public in the first half of 2002.22 During
this time, the euro will exist only as a financial instrument.23 The national
currencies will continue to exist temporarily as immutably fixed subunits
of this financial instrument until euro bank notes and coins are issued.
When euro bank notes and coins are issued, the Member States will
withdraw national currencies from circulation and will no longer recognize
the currencies as legal tender.25 Although the euro will not be distributed
in concrete form until January 1, 2002, financial consequences will be
immediately apparent because the actual standard of currency may exist
before its physical form is used in commercial transactions.26
The introduction of the third stage may affect contracts that have terms
of payment denominated in a former currency which is replaced by the
euro and contracts involving a party who may later become a member of
the European Union.2 Because of the lengthy transition period, the change
mainly affects existing long term contracts. This could have an extensive
impact since most companies use long-term contracts in the course of
business.28 Even if existing laws dealing with the performance of contracts
were modified to account for the new changes, the same issues remain
since the document is essentially different than that agreed upon by the
parties.
III.

APPLYING THE EXISTING FRAMEWORK FOR
INTERNATIONAL COMMERCIAL CONTRACTS

A party may have several valid reasons for wanting to refuse
performance of a contract affected by the euro conversion. The most likely
reason is that the fixed exchange rate does not adequately reflect the value
of the former currency assessed at the time of formation. 29 Depending on
the valuation of the former currency against the euro, either the buyer or
seller could be disadvantaged.3" A seller may choose not to perform

22. See id.
23. See id.
24. See id.
25. See id at 328.
26. See id.
27. See id.
28. See Russell J. Weintraub, A Survey ofContract Practice and Policy, 1992 Wis. L. REV.
I, 16 (reporting the results of a survey which found that 8 9 % of the companies surveyed responded
that they entered into long-term (more than one year) contracts to buy or sell products).
29. See Robert Price, Readyfor the Euro: The U.K. Does Not Need Any New Laws to Deal
With the Introduction of EMU, FINANCIAL TIMES (London), Feb. 10, 1998, at 18.
30. See id.
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because the value of the buyer's payment has decreased. 3' Similarly, a
buyer may no longer want to purchase the same goods since the seller's
price may now be too expensive.32 The disadvantaged party may argue that
the contract can not be performed due to commercial impracticability.33
A. Modern Legislative Acts to Ensure the Continuity of Contracts
Some jurisdictions have prepared for conflicts arising from the
transition to the euro under the new EU framework by enacting legislation
to ensure continuity of contract.34 The EU has issued Council Regulation
1103/97 to prohibit automatic termination of affected contracts. 35 The
Regulation provides that the Euro "shall not have the effect of altering any
term of a legal instrument or of discharging or excusing performance
under any legal instrument, nor give a party the right unilaterally to alter
or terminate such an instrument. '36 Another regulation, Council Resolution
1092(4), governs the substitution of the euro for national currencies.37
Council Resolution 1091(4) provides that denominations in national
currencies will be interpreted as euros instead. 3' These Regulations are
intended to provide the necessary guidelines to ensure continuity of
contracts.39
The EU Regulations are not all-encompassing and may not even
include all contracts formed with an EU member country.4" It is generally
accepted that the law of the currency determines whether a debt delineated
in that currency is effectively discharged. 4' However, it is also generally
accepted that the law of contracts governs changes in the value of the price
31. See id.
32. See id.
33. It is assumed that the parties will not argue impossibility, since performance has only
become more expensive, not impossible.
34. See Dennis Keeling, The EMU Time Bomb, MGMT. ACCT. (U.S.A.), Sept. 1, 1997, at 34
(explaining that legislation is being passed in Europe and the United States so contracts cannot be
frustrated by the change from local currencies to the Euro).
35. See COUNCIL REGULATION 1103/97 of 17 June 1997 on certain provisions relating to the
introduction of the euro, art. 3., 1997 O.J. (L 162) 1, 3 [hereinafter COUNCIL REGULATION
1103/97].
36. Id. art. 3.
37. See COUNCIL RESOLUTION 1091(4) 97/C 236/04 of 7 July 1997, on the legal framework
for the introduction of the euro, 1997 O.J. © 236) 7 [hereinafter COUNCIL RESOLUTION 1091(4)].
38.' CHRISTIAN N. CHABOT, UNDERSTANDING THE EURO: THE CLEAR AND CONCISE GUIDE
TO THE NEW TRANS-EUROPEAN ECONOMY 145 (1999).

39. See id.
40. Levie & Meyers, supra note 20, at 341 (stating that assertions of the EU that continuity
of contracts and other legal instruments are not affected by the introduction of the new currency
are overly optimistic).
41. See id. (describing the law of currency "lex monetae" and its purpose of validly
discharging a debt governed in the currency governed by that law).
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term in a contractual obligation.42 Therefore, the EU Regulations will
apply only if the contract would be governed by EU law, not merely
because terms specified in a national currency are replaced by the euro.43
In the United States, only five states have passed legislation to ensure
continuity of contracts affected by the euro. "New York has passed an
amendment to Article 5 of its 'General Obligations Law."' " Illinois
passed a "Euro Conversion Act."45 California instituted Assembly Bill
' Pennsylvania 4'
185: "Interpretation of Contracts: European Currency."46
and Michigan48 have passed similar legislation.
Although legislation exists in these states to ensure continuity of
contracts affected by the euro, the legislation may not apply to every
situation.49 Loopholes may exist. If the current legislation does not resolve
an issue arising under the new currency standard, the parties may be forced
to resort to the common law and the contract might be terminated.5 °
The decision by these States to enact legislation may make the impact
more severe on States which have not enacted legislation.5' A state may
lose advantageous contractual agreements if there is no specific
42. See id. (describing the law of "Lex causae" or "lex contractus" and the changes in
valuation and purchasing power that it governs).
43. See CHABOT, supra note 38, at 148.
44. Continuity of Contract Act, N.Y. CLS Gen. Oblig. L. §§ 5-160 to 5-1604 (McKinney
1999). The Act providing in relevant section, that none of:
(a) the introduction of the Euro;
(b) the tendering of Euros in connection with any obligation...;
(c) determining of the value of any obligation... ;
(d) the calculating or determining of the subject or medium of payment of a
contract ... with reference to interest rate or other basis has been substituted or
replaced due to the introduction of the Euro and that is a commercially reasonable
substitute and substantial equivalent, shall either have the effect of discharging or
excusing performance under any contract . . . or give a party the right to
unilaterally alter or terminate any contract.
Id.
45. Euro Conversion Act, 815 I.L.C.S. 617/10 (West 1999) (providing in relevant section,
that (a) If a subject or medium of payment of a contract, security, or instrument is a currency that
has been substituted or replaced by the [eluro, the [e]uro shall be a commercially reasonable
substitute and substantial equivalent that may be either (i) used in determining the value of that
currency or (ii) tendered, in each case at the conversion rate specified in, and otherwise calculated
in accordance with, the regulations adopted by the Council of the European Union). Id.
46. See Interpretation of Contracts Act, CAL. CIV. CODE TITLE 3, § 1663 (1999); see also id.
47. See Continuity of Contract under European Monetary Union, 12 Pa. CSA § 9701.
48. See M.C.L.A. 440.1210 (1999).
49. Julia Rondell Khan & Stephen Revell, VariousMeasures, Will Cushion the Euro'sImpact
on Transcations,But Some Problems Still Remain, LEGAL TiMES, Feb. 8, 1999, at 3.
50. See id.
51. See id.
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enforcement legislation.52 Currently, legislation in most states does not
require absolute enforcement of contracts whose terms have changed
beyond the scope of the legislation. Further, most States have not yet
enacted any legislation specifically targeting the euro conversion.
Therefore, most courts will be forced to resort to the current international
contract framework for determining which laws apply.
B. Examination ofApplicable ContractLaw
Parties to a contract have the option to elect from several bodies of law
to govern their contract. These include the U.C.C., 3 the CISG s4 and the
UNIDROIT Principles."5 Article Two of the U.C.C. governs the sale of
goods 6 between parties who are both members of the United States unless
the parties specify otherwise." The CISG is a federal treaty which
preempts conflicting state laws to govern contracts for the international
sale of goods.5" Although they are not a body of law, the UNIDROIT
Principles are an important gap-filler used by judges when interpreting the
CISG. 9 Unlike the U.C.C. and the CISG, the UNIDROIT Principles only
apply when the parties have designated them as the governing law.60 The
interplay of the U.C.C., the CISG, and the UNIDROIT Principles may
control the outcome of disputes arising from the enforcement of contract
terms.
Exceptions to the general duty to perform are available under the
U.C.C., the CISG and the UNIDROIT Principles. The U.C.C. includes a
section relieving parties from performance in cases involving commercial
impracticability.6 The CISG allows an excuse to a party for
nonperformance due to an impediment beyond its control.62 The
UNIDROIT Principles allow an excuse for hardship.63 The availability of

52. See id.
53. Uniform Commercial Code (1977) [hereinafter U.C.C.].
54. CISG, supra note 1.
55. International Institute for the Unification of Private Law (UNIDROIT), Principles of
International Commercial Contracts (1994) [hereinafter UNIDROIT PRINCIPLES].
56. U.C.C., supra note 53, § 2-102 (defining "goods" as "all things which are moveable at
the time of identification to the contract for sale").
57. See id. § 1-105 (providing that parties are free to elect the law of another state or nation
if a transaction bears a reasonable relation to the state or nation).
58. See CISG, supra note 1, arts. 1-6.
59. See generally Alejandro M. Garro, The Gap-FillingRole of the UnidroitPrinciples in
InternationalSales Law: Some Comments on the InterplayBetween the Principlesand the CISG,
69 TOL.L. REV. 1149 (1995).
60. See id at 1163.
61. See U.C.C., supra note 53, § 2-615.
62. See CISG, supra note 1, art. 79.
63. See UNIDROIT PRINCIPLES, supra note 55, arts. 6.2.1-6.2.3.
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excuses for nonperformance supports the view that parties should not be
forced to comply with terms of a contract which do not adequately reflect
the conditions agreed upon at the time of its creation.
Commercial impracticability is an excuse under U.C.C. Section 2615." Although the text of the provision only mentions sellers, Official
Comment 9 provides that buyers are also included. Although the U.C.C.
does not expressly define commercial impracticability, the Restatement
(Second)of Contractsprovides some guidance.65 Section 261 requires that
the non-occurrence of an enforceable event causing the impracticability be
assumed by the parties to the contract.66
Under common law, to determine that a contract is unenforceable due
to commercial impracticability, a seller or buyer must prove three
elements. 67 First, there must be the actual occurrence of an event or
contingency that renders performance impracticable.68 Second, the party
must establish that the event or contingency was unforeseeable and not
allocated by the parties.69 Third, the event or contingency must have
actually rendered performance of the contract impracticable.70 Thus, when
the party seeks to excuse performance due to an increase in costs, it must
be demonstrated that the increase was unreasonable, unexpected and
outside a realm of cost anticipated in the contract.71
The CISG covers commercial contracts for moveable goods between
Member States.72 The broad representation of members to the CISG has
facilitated the application of uniform application of the law of contracts.73
Although the potential for misinterpretation is inherent in a system of such
broad scope and nature, the goal of uniformity can only be reached by a
clear delineation of terms.
Contractual obligations under the CISG arise from expressions of
mutual agreement.74 Mutual agreement is accomplished if the
64. See U.C.C., supra note 53, § 2-615.
65. See RESTATEMENT (SECOND) OF CONTRACTS § 261 (1981).
66. See id.
67. See Opera Co. of Boston v. Wolf Trap Found. for the Performing Arts, 817 F.2d 1094,
1102 (4th Cir. 1987) (interpreting U.C.C. § 2-615 as requiring three elements).
68. See id.
69. See id. at 1100-02 (determining that the test for foreseeability is whether the nonoccurrence of the event was sufficiently unlikely or unreasonable to constitute a reason for refusing
to apply the doctrine).
70. See id. at 1102.
71. See Missouri Pub. Serv. Co. v. Peabody Coal Co., 583 S.W.2d 721, 728 (Mo. Ct. App.
1979).
72. See CISG, supranote 1, art. i(I).
73. See generally United Nations Home Page (visited Nov. 13, 1999)
<http://www.un.or.at/uncitral/sessions/unc/unc-29/anc9-428.htm> (listing current member status
of the CISG).
74. See Commentary on the Draft Convention on Contracts for the International Sale of
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"definiteness" requirement of Article 14(1) is met by a clear identification
of the price and quantity of goods involved in the transaction." Once an
agreement is established however, an excuse for commercial
impracticability is still available under Article 79.76 Non-performance may
be excused if three elements are met."' First, the party must prove that the
failure was "due to an impediment beyond [the party's] control.""8 Second,
at the time of formation of the contract, "[the party] could not reasonably
be expected to have taken the impediment into account. . . . 9 Finally,
subsequent to the contract the party "could not reasonably be expected..
to have avoided or overcome [the obstacle] or its consequences.""0
Because the CISG is broadly worded and relatively few cases exist that
interpret its provisions, judges may be influenced by existing excuse
doctrines in their own jurisdictions.8 ' Thus, a civil law country may be
more permissive in interpreting excuse than a common law country. 2 A
83
socialist country would probably follow a more strict interpretation.
Consequently, a gap remains in the CISG which invites disputes regarding
the applicability of the excuse doctrine to release obligations under
international contracts.
The UNIDROIT Principles allow redress in the form of compelled renegotiation or reformation of the contract by the court in the event of
hardship to a party." Under the UNIDROIT Principles, a party can seek
redress when the value or cost of performance changes such that the
"equilibrium of the contract" is fundamentally altered. 5 However, before
a party can seek redress, the party must prove that the events became
known after contracting, and could not reasonably be taken into account,
...are not within the party's control and the risk was not assumed. 6

Goods, Prepared by the Secretariat, Official Records, at 24, U.N. Doc. A/CONF.97/5 (1980).
75. See CISG, supra note 1, art 14(1).
76. See id. art. 79.
77. See id.
78. Id.
79. Id.
80. Id.
81. See Delchi Carrier S.P.A. v. Rotorex Corp., 71 F.3d 1024, 1027-28 (2d Cir. 1995)
(explaining that because there are so few cases interpreting the provision, a court will look to
language and general principles).
82.

See C.M. BIANCA & M.J. BONNELL, COMMENTARY ON THE INTERNATIONAL SALES LAW

THE 1980 VIENNA SALES CONVENTION 572-95 (1987).

83.
84.
85.
86.

See id.
See UNIDROITPRINCIPLES, supra note 55, arts. 6.2.1 & 6.2.2.
See id. art. 6.2.2.
See id.
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IV. IMPLICATIONS UNDER EXISTING LAW CAUSED BY
THE INTRODUCTION OF THE EURO

The arrival of the euro presents new challenges to businesses
worldwide. This section of the Note will examine the complications
created when such a dramatic restructuring the economic system was
inconceivable and unforeseen by most drafters of earlier contractual
agreements when negotiating the terms of the agreement. An
understanding of the types of agreements affected and the methodology of
conversion is necessary to understand the wide range of issues presented
by the introduction of the euro.
A. Types ofAgreements Affected by the Introduction of the Euro
Almost all business agreements are delineated in terms of a specific
price. "Prospectuses, business plans, derivatives, loans, leases and project
financings" are some common examples.8 7 In accordance with Article
2-305 of the U.C.C., all contracts enforceable in the U.S. should contain
a price."8 Thus, when a contract which includes a specific price term
specified in a nation's currency is converted into euros and the valuation
of the euro fluctuates, a new price term is in effect substituted.
A similar effect will occur with contracts involving floating interest
rates.8 9 Floating interest rate references are typically based on the amounts
that banks charge each other in the money markets.90 References to
common sources such as the London Interbank Offered Rate (Libor) may
cause confusion and litigation. 9
To reduce the possibility of future misunderstandings, organizations in
the EU have produced new interest rate references to deal with the new
currency valuation.92 The British Bankers Association published the Euro
Libor which is based on the average lending rates of sixteen highly creditworthy banking institutions.93 The Euro Libor is analogous to the previous
Libor. However, to more closely represent the euro economy, it includes
an average of financial institution rates rather than the English rate alone. 94
The Banking Federation and Association Cambiste Internationale

87.
currency
88.
89.
90.
91.
92.
93.
94.

CHABOT, supra note 38, at 145 (discussing the possible far-reaching effect of the new
valuation).
See U.C.C., supra note 53, § 2-305.
See CHABOT, supranote 38, at 147.
See id.
See id.
See id.
See id
See id. at 147-48.

https://scholarship.law.ufl.edu/fjil/vol12/iss2/5

10

INTRODUCTION OF THE EURO

Klumpp: Introduction of the Euro: What Will be the Effect on Existing Int

published the European-Inter-Bank Offer Rate (EURIBOR) based on the
average interest rates of fifty-seven European financial institutions."
Because the EURIBOR involves more financial institutions, there is more
risk that some might not be as credit-worthy as the top sixteen financial
institutions.96 Thus, EURIBOR's rate is higher than the Euro Libor to
compensate for this risk.97 Businesses may choose which rate to apply, but
should be aware of the ramifications. 9
Although the EU has published regulations dealing with the conversion
of the price term from national currencies to the euro, 99 the issue of
valuation of a material component of the contract remains: price.
Valuation standards, though based on the rates in participating EU States,
may still deviate from the original rate agreed to by the parties."
Therefore, any contractual agreement extending beyond December 31,
2001 including price as a term, either expressly stated, or based on a
valuation standard, may be affected.' ° '
B. Euro Conversion Methodology
The European Central Bank (ECB) has primary responsibility for the
establishment of a central monetary policy in the European Union.0 2 The
ECB officially succeeded the European Monetary Institute on June 1, 1998
as part of the plan of the European Commission to establish monetary
union.0 3 Additionally, the central banks of the eleven participating nations
work together as a broader banking system, the European System of
Central Banks (ESCB). i°4
In accordance with the Treaty of the European Union, which
established the ECB, the primary objective of the ECB is price stability.'0 5
The ECB also is responsible for periodically intervening in foreign
exchange markets to support the general economic policies of the
European Union and to ensure effective payment settlement between
member States.0 6 These measures are intended to protect the integrity of

95.
96.
97.
98.
99.
100.
101.
102.
103.
104.
105.
106.

See id at 148.
See id.
See id.
See id.
See COtmCIL RESOLUTION 1091(4), supra note 37.
See Levie & Meyers, supra note 20, at 327.
See id at 324.
See CHABOT, supra note 38, at 67.
See EC TREATY, supra note 4, art. 109(0.
See CHABOT, supra note 38, at 67.
See id. at 69.
See id. at 72.
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the euro.1
The role of the ECB in foreign exchange markets is extremely
important to ensure price stability and to encourage competitiveness on the
world market.'0 8 To assist in the ECB's involvement, the EU Council of
Economics and Finance Ministers (ECOFIN) was created to participate in
the exchange rate policy process." ECOFIN may influence currency
exchange rates that it perceives to be too low or too high."0 However,
ECOFIN remains a completely independent body."' Together, the ECB
and ECOFIN
are responsible for the rates which influence contracts world
12
wide."
In accordance with the European Union Treaty, the euro was
substituted for national currencies at fixed conversion rates on January 1,
1999." ' The euro conversion rates were determined using the external
trading values of the euro on the last trading day of 1998."' The presently
published exchange rates between national currencies and the euro are
therefore indefinitely permanent.'5
The EU Regulations require several measures to ensure accuracy. First,
' 6
conversion rates must be calculated to state "six significant figures." "1
Second, euro exchange rates must be used as an intermediary between
calculations between two national currencies.' " Finally, rounding rules
require accuracy to at least three decimal places."' However, inherent
inequalities in currency fluctuation remain. 1 9
V. OPINIONS ON HOW To DEAL WITH CURRENCY
VALUATION ISSUES

Courts faced with the decision of whether a contract should be
terminated will most likely look to previous decisions of similar issues.
This section of the Note will examine prior case law as well as underlying
public policy considerations. Additionally, this section will examine
anticipatory measures to determine whether legal problems may be
avoided by the parties to existing and future contracts.
107.
108.
109.
110.
111.
112.
113.
114.
115.

116.
117.
118.
119.

See id.
See id. at 86.
See id.
See id. at 87.
See id.
See id.
See Council Resolution 1091(4), supra note 37, recital 9.
See CHABOT, supra note 38, at 149.
See id.
COUNCIL REGULATION 1103/97, supra note 35, art. 4(l).
See id. art. 4(4).
See id.
See generally CHABOT, supranote 38.

https://scholarship.law.ufl.edu/fjil/vol12/iss2/5

12

THE Will
EURObe the Effect on Existing Int
Klumpp: IntroductionINTIODUCTION
of the Euro: OF
What

A. JudicialApproach to Arising Legal Issues
Courts generally recognize the need for continuity of contracts.
Because nations benefit from international trade, international contracts
-have become increasingly important to the world wide economy. 120 To
foster and encourage trade, a nation must establish certainty in its contracts
with other nations.' 2' Thus, courts avoid unnecessarily jeopardizing the
stability and continuity of contracts.
The issues arising under contracts affected by the introduction of the
euro can be compared by analogy to the issues facing the courts in cases
which arose in response to the oil crisis in the 1970s. In EasternAir Lines,
Inc. v. Gulf Oil Corp., the court did not excuse performance even though
the United States government interfered with oil prices, causing the price
of performance of the contract to rise. 122 In Eastern Airlines, Inc., the
disputed contract provided that Gulf Oil Corp. was to provide jet fuel to
certain cities in the East. 2 1 Previous contracts between the parties
contained a price index to accommodate the risk of a rise in oil prices.'24
Both parties agreed that a rise in oil prices was expected.1 25 After the
formation of the contract, the U.S. government imposed price controls and
the price of the contract rose 40% for Gulf Oil Corp. 126
The court held for Eastern Airlines and found that the airline industry
is subject to numerous changes in price caused by various factors. 2" The
court emphasized that the parties best understood the terms and conditions
of the contract. 28 Because it is well-known that changes in the fuel
industry are likely to occur and that some degree of risk was considered by
the court did not discharge Gulf Oil Corp.'s
the parties during negotiation,
129
contractual obligation.
The court focused on the foreseeability of an oil crisis in Missouri
Public Service Co. v. Peabody Coal Co. 3° In that case, Missouri Public

120. See id.
121. See President Reagan's Letter of Transmittal, U.S.S. Treaty Doc. No. 98-9, 98th Cong.
(1983), reprintedin THE CONVENTION FOR THE INTERNATIONAL SALE OF GOODS: A HANDBOOK OF

BASIC MATERIALS 75 (Daniel Barstow Magraw & Reed R. Kathrein eds., 2d ed. 1990) (stating that
the Convention's uniform rules offer effective solutions to the uncertainty in international
contracts).
122. See Eastern Air Lines v. Gulf Oil Corp., 415 F. Supp. 429 (S.D. Fla. 1975).
123. See id at 432.
124. See id.

125.
126.
127.
128.

See id.
See id. at 433.
See id. at436.
Seeid. at437.

129. See id.

130. See 583 S.W.2d 721, 726 (Mo. Ct. App. 1979).
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Service Company brought suit for anticipatory breach of a coal supply
contract when Peabody Coal Company refused performance due to
escalating costs of fuel.' 3 ' The court reasoned that the media and the
business community were able to predict the possibility of a crisis long
before it occurred so the parties to the contract were responsible for
making an informed decision. 3 2 Thus, foreseeability of the excusing event
is a primary consideration of courts when determining whether to allow
nonperformance, even in cases arising under a government regulation.
. Consequently, courts would probably not excuse performance of
contracts formed after 1992, when the Maastricht Treaty proposed the plan
for monetary union. To succeed, a party would probably have to make a
strong argument that it believed that the date of conversion would be
extended. Of course, this argument would be substantially stronger if the
deadline of January 1, 1999 is actually postponed. Nevertheless, parties to
a contract formed before 1990 would still have a strong argument that the
currency conversion was unforeseeable.
When faced with the decision whether to terminate a contract because
of commercial impracticability, some commentators suggest that a court
either reform the contract or compel re-negotiation.'33 Reformation or renegotiation avoids an "all or nothing" approach.'34 Additionally, judicial
reformation is authorized by the UNIDROIT Principles.'35 Even though
United States courts have not favored such an option,136 commentators
argue that adjustment of the price of goods could restore the contract's
equilibrium.'37 This recognizes the need for fairness while accomplishing
the goals of uniformity and continuity of contracts.

131. See id. at 722.
132. See id. at 728.
133. See generally Mark P. Gergen, A Defense ofJudicialReconstruction of Contracts, 71
IND. L.J. 45, 45 (1995) (supporting judicial interference in contracts); Robert A. Hillman, Court
Adjustment ofLong-Term Contracts: An Analysis Under Modern ContractLaw, 1987 DUKE L.J.
1, 1-2 (stating a variety of ways a contract can be reformed).
134. See generally Sheldon W. Halpern, Application of the Doctrine of Commercial
Impracticability:Searchingfor "The Wisdom of Solomon," 135 U. PA. L. REV. 1123 (1987)
(explaining that the all or nothing approach means that either the buyer or seller will bear all of the
risk).
135. See UNIDROIT PRINCIPLES, supra note 55, art. 6.2.3.
136. Only one court has reformed a contract. See Aluminum Co. of Am. v. Essex Group, Inc.,
499 F. Supp. 53 (W.D. Pa. 1980).
137. See Hillman, supra note 133, at 17-19 (discussing fairness norms involved in
reformation).
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B. Anticipatory Measures Designed to Prevent Valuation Problems
The arrival of the euro is expected to cause several complications in the
business world outside of the EU. 3 ' Competitive forces might be
redistributed. 39
' Growth opportunities may decrease. 4 0 Some research may
142
become obsolete."' Legal issues may arise in several different areas.
Investment opportunities may no longer be attractive. 143 44These
consequences could affect any State with ties to a EU participant.
A business which conducts a substantial amount of euro-related
business transactions may need to make structural adjustments to
effectively handle the new economy considerations. 145 First, a euro project
leader should be appointed to serve as a focal point to evaluate case
studies, statistics, and internal evaluations. 146 Second, project teams should
be formed to provide input regarding a specific areas such as software,
cash management or advertising. 14 Outside consultants with expert-level
advice would also be beneficial.14' Finally, considerable time and training
are necessary for the implementation process. 149 Although these measures
will not eliminate complications, they will allow companies to more
effectively deal with the challenges presented by the introduction of the
euro. 150
Businesses that choose to adapt to changes on a small-scale level also
have several options. 5 ' A company may open euro denominated
accounts. 51 2 Currency references and price sources should be reviewed to
reflect the changes in currency valuation." 3 Euro bank accounts and euro
invoices are a possible option.'54 Finally, a pricing formula should be

138. See generally CHABOT, supra note 38.
139. See id. at 127.
140. See id.
141. See id.
142. See id.
143. See id.
144. See id.
145. See id. at 143.
146. See id. at 143-44.
147. See id. at 144.
148. See id.
149. See id.
150. See id.
151. See Julia Randell-Khan & Stephen Revell, Various Measures Will Cushion the Euro's
Impact on Transactions, But Some Problems Still Remain, LEGAL TIMEs, Feb. 8, 1999, at 5.
(providing suggestions for American companies doing business in the EU).
152. See id.
153. See id.
154. See id.
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developed throughout the euro zone."' These minimal changes may
alleviate the impact of the new currency standard. 56
Several organizations have produced contractual language which can
serve as a prototype to ensure continuity of contracts and to reduce
complications caused by the introduction of the euro. For example, the
International Swaps and Derivatives Association (ISDA) plans to update
its definitions for new contracts and propose new contractual language to
allow parties to deal with the changes. 57 The ISDA has also developed a
standard continuity clause that parties may choose to insert into contracts
during negotiation.'58 These measures taken with foresight may prevent
some complications from arising.
Contracts may be drafted using national currency or euro
denominations until the end of the transitional period.'59 However, after
that date, contracts will be deemed by law to be re-denominated in
euros. 6 o To prevent undesirable results, parties may choose to amend legal
documents to achieve rounder figures or to resolve anticipated problems. 6 '
Standard continuity clauses may benefit contracts formed after the
transition deadline since contract clauses can override the EU continuity
of contract regulations. 62 The EU continuity of contract regulation states
1 63
that application is subject to "anything which parties may have agreed."
However, it also states that such agreement must be made "with reference
to the introduction of the euro."'" Thus, parties who plan carefully may be
able to adapt contracts to meet their needs.
VI. CONCLUSION

Existing laws recognize the importance of an excuse for
nonperformance in cases of commercial impracticability. For many
existing long-term contracts, it was unforeseeable to the parties that the
currency specified in the contract would be completely re-valued. As a
result, the contract is essentially a different document than that agreed
upon by the parties. Therefore, under existing impossibility doctrines, an
excuse for nonperformance would seem justified.
Although parties may have strong support under the current framework

155.
156.
157.
158.
159.
160.
161.
162.
163.
164.

See id.
Seeid.
See Levie & Meyers, supra note 20, at 340.
See id. at 342.
See COUNCIL RESOLUTION 1091(4), supra note 37, Recital 11.
See id. art. 14.
See Levie & Meyers, supra note 20, at 338.
See id. at 340.
COUNCIL REGULATION 1103/97, supra note 35, art. 3
Id. recital 7.
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for a release from contractual obligations in light of the replacement of
their currencies with the euro, legal rationales and policy reasons do not
support such a result. The U.C.C., CISG and UNIDROIT Principles all
recognize that commercial impracticability may hinder performance of a
contract. However, except in extreme cases, most courts would probably
not interpret these circumstances to include a change in the valuation of a
currency. Most courts would find that a party accepts an allocation of risk
when accepting the terms of a contract. Furthermore, in the case of more
recently negotiated contracts, the court will likely find that it was
foreseeable at the time of the contract that the European Union would
adopt a single currency. Finally, a complete discharge is unnecessary when
other judicial remedies are available. Judges can avoid a complete
discharge of contractual obligations by allowing reformation or compelling
re-negotiation.
The interests of the global society are best served when parties are
assured of continuity of their contracts. Certainty in the area of
commercial transactions fosters trade and encourages growth. Enforcement
of legal obligations will promote the stable environment that is essential
in order to compete in today's international business environment. These
important considerations should be key factors in the decision of a court
of whether to enforce a party's obligations under a pre-existing
international contract.
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